
Asylum 
Withholding of Removal

Convention Against Torture  



Law Lab’s Immigrant Defense Projects in 
Oregon 

● Equity Corps: State and local government-funded attorneys 
provide legal assistance and representation on the merits to 
income-eligible Oregonians 



Overview 
● Law and Procedure: Eligibility for Asylum, Withholding of 

Removal, and Convention Against Torture relief
● The Mechanics of Applying for Asylum 
● Equity Corps of Oregon: What services are provided locally 



ASYLUM



definition refugee

“… any person who is outside his or her country of 
residence or nationality … and who is unable or 
unwilling to return to … that country because of 
persecution or a well-founded fear of persecution on 
account of race, religion, nationality, membership in 
a particular social group, or political opinion.” INA 
101(a)(42).
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elements asylum
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social group 

by the 
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pathway asylum
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future

past



definition persecution

8

Persecution is ”an extreme concept, marked by the infliction of 
suffering or harm…in away regarded as offensive.” 
• Li v. Ashcroft, 356 F.3d 1153, 1158 (9th Cir. 2004)

Behavior that threatens death or serious harm
• Physical Harm
• Detention/confinement
• Threats
• Harm to family members
• Psychological harm



persecution
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● Totality of the circumstances
● Cumulative effects
● Age



by the government
● Government official;

● Quasi-official group; or

● Individual or group  is unable or unwilling to 
control
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nexus “on account of”
● The applicant must establish that a protected ground 

was at least one central reason for the persecution 
suffered 
○ REAL ID Act of 2005 

• There can be multiple central reasons
• Mixed motive okay
• Must show some evidence of the persecutor’s 
motive 

• Imputed membership in protected ground
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Protected Grounds
● Race

● Nationality

● Religion

● Political Opinion

● Membership in a Particular Social Group 
(PSG)



humanitarian asylum
● ‘compelling reasons for being unwilling or unable to 

return to the country arising out of the severity of 
the past persecution,’ 8 C.F.R. § 1208.13(b)(1)(iii)(A)

 
--OR--

● ‘a reasonable possibility that he or she may suffer 
other serious harm upon removal to that country,’ 8 
C.F.R. § 1208.13(b)(1)(iii)(B).” 



hypo. 1
Fatima is from Iraq. She and her husband were members 
of the opposition party during the reign of Saddam 
Hussein. Fatima was the leader of local chapter of the 
opposition party and in 1999, she was arrested and 
detained and tortured. She ended her activities after she 
was released, 2 months later. She fled Iraq for Turkey, 
where she stayed in a refugee camp until coming to the 
US in 2016. Saddam Hussein and his regime were 
toppled in 2003. Does Fatima have a valid asylum 
claim?



hypo. 2
Mr. M is from Iran. In February of 1981, while in the United States, Mr. 
M went with an Iranian friend to the Algerian Embassy, which had a 
section for Iranian nationals, where Mr. M needed to verify his 
student status.  During his time at the embassy he and his friend had 
an altercation with an Iranian embassy worker who warned them 
that "his kind had better keep their eyes and ears open because 
'their day' would come soon." In response, Mr. M. told him that "he 
and his kind had robbed Iran of all that was worth living for and that 
they were nothing more than religious fascists stuffing their pockets 
with the nation's wealth." The embassy worker drew a gun and he 
and his friend ran out the door. Mr. M. testified that there were 
cameras all around the room, in the embassy, recording these 
events.  Does Mr. M. have an asylum claim based on a well 
–founded fear? 
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one year filing deadline
● Under IIRIRA, effective April 1, 1997, an applicant must 

demonstrate by clear and convincing evidence that his or her 
application for asylum was filed within one year after arrival in 
the United States. INA § 208(a)(2)(B) and 8 C.F.R. § 208.4 

● Exceptions to the deadline: 
○ Extraordinary Circumstances
○ Changed circumstances

● Reasonable Delay: 
○ After the existence of the circumstances
○ Presumptively six months, but can be longer if you support 

the record.  



hypo 3
Alba is from Ukraine.  She entered the US in 2012 on an F1 
visa.  She completed her university studies on August 1, 
2016.  Hearing the news about the political events in 
Ukraine made her decide to stay in the US and apply for 
asylum.  She filed her asylum application on February 3, 
2017.  Will she be eligible to apply for asylum?  What 
more would you want to know? 



mandatory bars
● Ordered, incited, assisted, or otherwise participated in the 

persecution of any person on account of race, religion, nationality, 
membership in a particular social group, or political opinion

● Were convicted of a “particularly serious crime” such that you are a 
danger to the United States

● Committed a “serious nonpolitical crime” outside the United States

● Pose a danger to the security of the United States

● Security Related Bars – Terrorist Related Inadmissibility Grounds- INA 
§212(a)(3)(b)

● Have been firmly resettled in another country before arriving in the 
United States INA §§208(b)(2)(A)(i)-(v). 
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WITHHOLDING OF REMOVAL 
AND PROTECTION UNDER 
THE CONVENTION AGAINST 
TORTURE



To qualify for withholding of removal, an applicant must 
demonstrate that it is more likely than not that he would be 
subject to persecution on one of the specified grounds. 

● higher standard
● mandatory relief
● bars still apply (except firm resettlement 

and one year bar)
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withholding of removal



asylum v. withholding of removal 
 

Refugee 
Definition

Burden of 
proof

Family 
Unity

Green
Card

Adjudicator

Asylum  X  Less than a 

preponderance 

of the evidence

 Yes  Yes Asylum office, 

immigration 

judge

WOR  X Preponderance

Of the evidence 

 No  No Immigration 

Judge



relief under the convention 
against torture
● Article 3 of the Convention Against Torture
● No State Party shall expel, return (“refouler”) or 

extradite a person to another State where there are 
substantial grounds for believing that he would be in 
danger of being subjected to torture
○ Must demonstrate that more likely than not will face 

torture
○ Torture is forward-looking



elements to prove for CAT protection
(1) the act must cause severe physical or mental pain or 
suffering;

  (2) the act must be intentionally inflicted; 
(3) the act must be inflicted for a proscribed purpose; 
(4) the act must be inflicted by or at the instigation of or 
with the consent or acquiescence of a public official who 
has custody or physical control of the victim; and 
(5) the act cannot arise from lawful sanctions. 

8 C.F.R. § 208.18(a) 
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hypo. 4
Marco is from  El Salvador and he has been threatened by 
the MS 13 because he could not pay the gangs extortion 
money.  He received  threatening calls and letters and one 
occasion he was stabbed when they demanded he pay 
them “renta”.   He told the police, but the police did not 
follow up with his case nor did they protect him.  One week 
after telling the police, he found his neighbor, who had the 
same problem and went to the police, in a body bag next to 
his house.  Have we established enough for protection 
under CAT?



THE MECHANICS 
OF APPLYING 
FOR ASYLUM



If a person passes their credible 
fear interview, or if the person is 

placed immediately in removal 
proceedings, ICE will issue a 

document called a “Notice to 
Appear”(NTA) and assign their 
case to the immigration court. 

This date is set by the 
immigration judge 
hearing your case

You will have one 
year, from the 
date you entered 
the United States, 
to turn in your 
asylum 
application, unless 
the judge sets an 
earlier deadline.  

150 days after filing an 
application for asylum, 
you can file for a work 
permit based on your 

pending asylum 
application

One year deadline for 
filing for asylum

REQUESTING DEFENSIVE ASYLUM: A SUMMARY

Over the river, 
through a port 
of entry, by 
land, etc. 

Enter the 
US

File for work 
permit

Some of you may have 
received a credible fear 
interview, and some of you 
may not have.  Normally these 
interview occur in detention. 
The interview asks why you 
cannot return to your country.. 
Receiving a positive decision 
can be a factor that helps you 
win release from detention. 

Credible Fear 
Interview

Individual 
(merits) 
hearing Due date 

to appeal 
the judge’s 
decision

30 days after the 
decision of the judge

Notice to Appear

Master 
calendar 
(preliminary) 
hearing

Master calendar 
(preliminary) 
hearing



Immigration Court Hearings
● Master Calendar Hearings
● Individual (or “Merits”) Hearings
● Bond Hearings



Supporting Evidence 

● Birth, marriage, and death certificates
● Personal statements
● Psychological evaluations
● Medical evaluations 
● Expert country condition reports and letters

All non-English supporting evidence must be submitted 
with English translations.
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Home/Hogar  Fund

Climate Change 
Fund





Xiaolin participates in an after-school 
program at a CBO in Portland. She is 
eligible for DACA; however, she has not 
told anyone that she is “undocumented 
because she is ashamed. She confides in 
a counselor at the CBO.

Liban, who recently lost his job, attends a 
support group for Black entrepreneurs 
sponsored by a CBO in Central Oregon. 
He wants to become a US citizen

Petrona is a 17 year old living with her 
son at her aunt’s house in Forest Grove, 
Oregon. She is seeking asylum in 
immigration court because her mother 
was killed by the gangs. If she does not 
have her asylum application for her next 
hearing, she will be deported.

Araceli was the victim of a sexual assault. 
The victims services unit of the District 
Attorney’s office in Marion County wants 
to get her help with a U-visa.

Francisco was picked up by ICE while 
taking his daughter to the bus stop. He is 
taken to Tacoma for deportation.

Jose works at a cannery in Hermiston. 
ICE sets up a check point outside the 
cannery one evening. He is one of 25 
workers picked up on their way home. ICE 
detains him and intends to deport him 
within the next 48 hours. A co-worker 
alerts his wife. 
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The Referral Shuffle 

“Sorry... 
Navigations to Nowhere

Community members experienced frustration, distrust, 
despair. 







8- q&a - all


