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Circumvention of Lawful Pathways 
● With limited exceptions, eliminates asylum eligibility for 

individuals who 
○ Traveled through a country other than their country of 

nationality (ie, a third country) before seeking asylum 
in the United States; and

○ Crossed the border without permission or presented 
at a port of entry without a CBP One appointment; 
and

○ Entered after May 10, 2023 and before May 11, 2025

See 88 Federal Register 31314, (May 16, 2023); 8 C.F.R. § 
208.33(a).
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Sound familiar? 
● This is a combination of two failed Trump administration policies

○ Ban on asylum for EWI entrants
■ Ruled unlawful by two federal courts (O.A. v. Trump; East 

Bay Sanctuary Covenant v. Barr)
○ Ban on asylum for people who transited through a third country 

before reaching the United States 
■ Ruled unlawful in two federal cases (Capital Area 

Immigrants' Rights Coalition v. Trump; East Bay Sanctuary 
Covenant v. Barr)

● The Biden Administration’s take: 
○ “The Departments are also rescinding the Trump-era transit ban 

and entry ban, which – unlike this new final rule – imposed 
categorical bars on eligibility for asylum and thus conflict with the 
approach taken in this final rule.”
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https://www.dhs.gov/news/2023/05/11/fact-sheet-circumvention-lawful-pathways-final-rule



Why? 
● Enacted at the end of Title 42 and implemented at the same 

time as the Cuban, Haitian, Venezuelan, and Nicaraguan 
parole programs 
○ “The final rule is designed to address the current and 

anticipated surge in migration throughout the hemisphere 
and further discourage irregular migration by: encouraging 
migrants to use lawful, safe, and orderly processes for 
entering the United States and other partner nations; 
imposing conditions on asylum eligibility for those who fail 
to do so; and supporting the swift return of migrants who 
do not have valid protection claims.”  
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How is eligibility limited? 

● Those to whom the ban applies are subject to a 
presumption of asylum ineligibility, unless an 
exception applies 

● Those subject to the ban remain eligible for 
withholding of removal and relief under the 
Convention Against Torture 
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Why does this matter? 
● Withholding of removal and CAT have higher standards for a grant 

than asylum 
○ Require a 51% chance of future harm or torture, as opposed to 

10% for asylum
■ [note that withholding of removal does have a better nexus 

standard- a reason- than asylum]
● Withholding of removal and CAT are WORSE benefits

○ No pathway to lawful permanent residence
○ No ability to travel outside the country
○ No derivative status for immediate family members 
○ Removal order issues, so ineligible to adjust status through other 

means later 
● This is being applied at the border- imposing a higher standard for 

passing a credible fear interview (making it easier to remove people 
quickly pursuant to expedited removal) 7



Who is exempt?   
Straightforward(ish) exemptions: 

● Those who “lawfully” entered
○ With a visa 
○ With parole

■ E.g., the Cuban, Haitian, Nicaraguan, or Venezuelan 
parole programs 

○ With a CBP1 appointment (at which you are issued parole)
● Unaccompanied children 
● Mexican citizens 
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Who is exempt?  
Access issues + present at port of entry (POE)

● Individuals who present at a POE without a CBP One 
appointment who can prove an inability to access the system
○ Must prove “by a preponderance of the evidence that it was 

not possible to access or use the DHS scheduling system 
due to language barrier, illiteracy, significant technical failure, 
or other ongoing and serious obstacle.” 8 CFR §§ 
208.33(a)(2)(ii)(B); 1208.33(a)(2)(ii)(B)

● Exception UNAVAILABLE to those who enter without inspection, 
even if they did so due to inability to access CBP One.  See 88 
Fed. Reg. at 31407.  
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Who is exempt?  
Access issues + present at port of entry (POE), continued

● “The preamble explains that DHS believes that even asylum seekers 
who do not speak the languages available on CBP One or who are 
unable to read or write, may be able to get assistance from third parties 
in Mexico to access CBP One. 88 Fed. Reg. at 31401. Given the many 
problems asylum seekers have experienced with the CBP One app, it is 
troubling that DHS has indicated on calls that asylum seekers will face a 
significant burden in meeting this exception, with one official explaining 
that asylum officers will inquire about the asylum seeker’s efforts to 
have third parties assist them in seeking pre-scheduled appointments if 
the asylum seeker is illiterate or does not speak one of the three CBP 
One languages.”  
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https://nipnlg.org/sites/default/files/2023-05/2023_26May-Asylum-Ban-PA.pdf



Who is exempt?  
Those who sought asylum and were denied in another country 
en route to the United States 

● The asylum denial must be on the merits; the application cannot have 
been abandoned. 8 CFR §§ 208.33(a)(2)(ii)(C); 1208.33(a)(2)(ii)(C). 

● It is unlikely that many people will qualify for an exception under this 
provision, given the underdeveloped asylum systems in many countries 
along the route to the US (and the long wait times). 
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https://nipnlg.org/sites/default/files/2023-05/2023_26May-Asylum-Ban-PA.pdf



If an applicant does not qualify for an 
exemption, then what?  

The presumption is rebuttable due to the following exceptionally 
compelling circumstances as applicable to the applicant OR an 
accompanying family member: 

● Medical emergency
● Imminent and extreme threats
● Severe trafficking victim 
● Other “exceptionally compelling circumstances” that are not 

specifically delineated
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Exceptionally Compelling Circumstances
Medical emergency 

● Must be an “acute medical emergency” 
● Per preamble, includes mental health emergencies
● Health emergencies less severe than “acute medical emergency” could 

potentially qualify as an “exceptionally compelling circumstance” on a 
case by case basis. 88 Fed. Reg. at 31348. 

● Emergency must occur near the date of entry into the United States. 
○ If a family member suffered an acute medical emergency and later 

passed away, the family members who had entered the United 
States with the now-deceased family member could still rebut the 
presumption. 88 Fed. Reg. at 31392. 

13
https://nipnlg.org/sites/default/files/2023-05/2023_26May-Asylum-Ban-PA.pdf



Exceptionally Compelling Circumstances

Imminent and extreme threats 

● Must have “faced an imminent and extreme threat to life or safety, such 
as an imminent threat of rape, kidnapping, torture, or murder.” 8 CFR §§ 
208.33(a)(3)(i)(B); 1208.33(a)(3)(i)(B).
○ “[T]hreats cannot be speculative, based on generalized concerns 

about safety, or based on a prior threat that no longer posed an 
immediate threat at the time of entry.” 88 Fed. Reg. at 31393.

● No categorical exemption based on being LGBTQ or HIV+. Id. 
● Credible testimony alone may be enough to prove this. 88 Fed. Reg. at 

31392. 
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Exceptionally Compelling Circumstances

Severe trafficking victim

● Must “satisf[y] the definition of ‘victim of a severe form of 
trafficking in persons’ provided in [8 CFR] § 214.11(a).” 8 CFR 
§§ 208.33(a)(3)(i)(C); 1208.33(a)(3)(i)(C). 
○ Broad definition- includes sex and labor trafficking and debt 

bondage.
● No requirement that the applicant report the trafficking or seek a 

T visa
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Who is exempt?  
Family unity exemption 

● If the principal applicant is eligible for withholding of removal or 
CAT and “would be granted asylum but for” the circumvention of 
lawful pathways rule, AND

● An accompanying spouse or child (see 8 U.S.C. 1158(b)(3)(A)), 
or a spouse or child who would be eligible to follow to join 
(through an I-730) does not independently qualify for asylum 
or other protection for removal; 

● the presumption shall be deemed rebutted as an exceptionally 
compelling circumstance in accordance with paragraph (a)(3) 
of this section.

16
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Exceptionally Compelling Circumstances

Other

●  “[E]xceptionally compelling circumstances are not limited to the 
examples enumerated.” 88 Fed. Reg. at 31394.

● No examples are given. 
● ?
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https://nipnlg.org/sites/default/files/2023-05/2023_26May-Asylum-Ban-PA.pdf
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Litigation update: Isn’t this all really 
unfair and illegal?
Yes! 

● Trump’s similar rules were both found unlawful and stayed by federal 
courts 

● New rule found unlawful by a judge in the Northern District of California. 
East Bay Sanctuary Covenant v. Biden, 2023 WL 4729278 (July 25, 
2023)
○ Order stayed by the Ninth Circuit on August 3, 2023
○ Oral argument occurred on November 7, 2023  

● Odds do not look good at the Supreme Court for a positive decision 
from the Ninth Circuit to be upheld 
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Fact pattern 
Ahmad worked as a prosecutor in Afghanistan for over twenty years. 
His job was very dangerous because he often prosecuted members 
of the Taliban and their associates; his life was threatened several 
times and he survived a suicide bombing. His immediate family fled 
Afghanistan in October 2021, and ultimately reached the United 
States in December 2022. But Ahmad was unable to leave with them 
because he did not have a passport. He lived in hiding for several 
months until he was finally able to flee in June 2022.

He traveled through Pakistan, Brazil, and many other countries 
before reaching the United States to seek asylum in October 2023.   
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What facts do you need to determine 
Ahmad’s eligibility for asylum? 
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What facts do you need to determine 
Ahmad’s eligibility for asylum? 
● UC
● Mexican citizen
● Lawful entry? 
● Presented at POE + access issues? 
● Denial of asylum en route to the US? 
● Exceptional circumstance

○ Medical?
○ Imminent & extreme threats?
○ Severe trafficking victim?
○ Family unity?
○ Other (?)  
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Where to keep an eye out 
● Advising on pleadings (FOC, motion to change venue) 

○ EWI v. POE entry will be outcome determinative for many 
people

● Fact development at merits stage 
● Completing the I-589 

2.A. After leaving the country from which you are claiming asylum, did you or your spouse or child(ren) who are now in the United States travel
through or reside in any other country before entering the United States?

No         Yes
 

2.B. Have you, your spouse, your child(ren), or other family members, such as your parents or siblings, ever applied for or received any lawful status in any country other than the one from which you are now 
claiming asylum?

No         Yes
 

If "Yes" to either or both questions (2A and/or 2B), provide for each person the following: the name of each country and the length of stay, the person's status while there, the reasons for leaving, whether or not 
the person is entitled to return for lawful residence purposes, and whether the person applied for refugee status or for asylum while there, and if not, why he or she did not do so.
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What outcomes are you seeing in your cases? 

Helpful resources: 

● CGRS Arguing Against the Circumvention of Lawful Pathways 
Rule (available by request here) (March 2024) 

● DHS Fact Sheet 
● NIP NLG Biden’s Asylum Ban (May 16, 2023) 
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https://nipnlg.org/sites/default/files/2023-05/2023_26May-Asylum-Ban-PA.pdf

